31 October 1996 ASSEMBLY


VICTIMS OF CRIME ASSISTANCE BILL  1996

Second Reading

Mrs WADE (Attorney-General) – I move: 

That this bill be now read a second time. 

The government wishes to change the focus of criminal injuries compensation in Victoria by developing a scheme which is far more responsive to the needs of victims. Over the years a perception has developed that the needs of offenders have received a higher priority than the needs of victims. The government will redress this perceived imbalance, in part through the creation of the victims of crime assistance scheme. The bill is an integral part of the scheme. 

The scheme will include: 

reforms set out in this bill; 

immediate counselling services for victims (to be known as the victims counselling scheme); and 

the establishment of the Victims Assistance Agency, which will refer victims of crime to appropriate services and coordinate resourcing of those services. There will also be an extra $2 million per annum to fund specific victim support projects. 

It is important to note that the scheme and the agency will operate within the context of many other valuable services provided to victims by government, both state and commonwealth, including Victoria Police and a variety of non-government bodies and individuals throughout Victoria. 

In the re-election policy statement 'A Safer Victoria', the government promised in its second term of office to improve victim assistance services through reform of the restitution and crimes compensation legislation. 

A victims of crime assistance scheme will be introduced to maximise the potential for a victim's recovery from the psychological and physical effects of a violent offence. It will also allow related victims of deceased victims who have been killed as the result of a criminal act of violence to be awarded assistance up to $100 000. 

The proposals for a new scheme, outlined below, take into account: 

the conclusions of the Victorian Community Council Against Violence contained in its report Services to Victims of Crime released in November 1994; 

the recommendations of the Auditor-General in his 1995 report on the Crimes Compensation Tribunal; 

the work of the Attorney-General's working party on the Crimes Compensation Tribunal; and 

the Victorian parliamentary Law Reform Committee's 1993 interim report and 1994 final report on restitution for victims of crime. 

These reports and further investigation identified a number of defects and shortcomings with the current system of awarding compensation. These include: 

claims for compensation where there is no connection with Victoria; 

the potential to compensate people who are only remotely connected with a crime (for example, those claiming compensation after having seen a television report); and 

claims made by family members who had minimal contact with victims. 

It is not at all certain that the monetary benefits that victims of crime derive from compensation for pain and suffering assist those victims in coming to terms with the offence or in seeking rehabilitation. 

Neither is it apparent that the current crimes compensation system in Victoria meets the real needs of legitimate victims of crime for assistance in recovering from their injuries. In most cases the compensation hearing does not take place until many months, sometimes years, after the injury has been sustained by the victim. Consequently the only time the victim receives any form of counselling is in many cases for the purposes of the tribunal hearing rather than to reduce the emotional impact of the crime shortly after it has been committed. This can result in the victim's injury being unnecessarily exacerbated. 

Legal and medical costs awarded by the tribunal often exceed the actual amount of the awards for injuries. This has in part resulted from the absence of a scale of costs. 

The 1995 Auditor-General's Report on Ministerial Portfolios considered the Crimes Compensation Tribunal. 

It said that in light of trends outlined in the report, it is likely that crimes compensation expenditure will increase significantly in the future. 

The bill, together with the proposed scheme, will address the needs of victims of violent crimes while at the same time achieving an appropriate balance between the interests of victims and the state and the rights of offenders. The objectives of this integrated approach are to ensure that: 

the state addresses the physical and psychological needs of a victim of crime by ensuring that appropriate services are available to expeditiously facilitate the victim's recovery; 

wherever practicable convicted offenders make good the harm caused by their crimes by paying compensation for pain and suffering to the victim as assessed by the courts; 

procedures within the criminal justice system provide a quick and economical means for the redress of harm suffered as a result of the offender's criminal conduct; and 

services provided by the state to victims of crime are affordable to the citizens of Victoria. 

I will outline the non-legislative aspects of the scheme and then describe the bill in context. 

Immediate counselling services provided to victims 

In an endeavour to reduce the suffering of victims, the government will establish a service where free crisis counselling will be available to victims by means of a voucher system. 

This will assist victims to cope with the effects of the crime. A victim will be entitled to five sessions of professional counselling. These services will be in addition to those now provided through government funded agencies such as sexual assault centres. If further counselling is required, an application to the Victims of Crime Assistance Tribunal may be made under the provisions of the bill. 

Research suggests that early intervention has considerable preventive value in reducing the occurrence of serious subsequent injury such as post-traumatic stress disorder. 

The philosophy and practice of rehabilitation are familiar to schemes delivered by the Transport Accident Commission and Workcover. In these schemes, rehabilitation needs are routinely assessed and provided for, with the objective of returning the injured person to full health. 

Victims of crime referral service 

The government will establish the Victims Assistance Agency to provide a referral service that will direct victims of crime to services which may assist them. 

The current lack of a referral service results in many victims never discovering the services that are available and so not receiving any support. As a result some victims continue to suffer to the detriment of both themselves and the community. 

Public consultations conducted by the Victorian Community Council Against Violence in its inquiry into victim services found that it is crucial that victims obtain information about their rights, obligations and options for assistance, shortly after a crime has been committed, to assist in their recovery. 

The inquiry also identified a need for a referral service as a result of: 

lack of knowledge among professionals and agencies about the services available and needed; 

lack of coordination and integration among existing services which result in inadequate referral systems; and 

inadequate or inconsistent evaluation and monitoring of victim services. 

New funding for specific victim support projects 

It is anticipated the above measures will cause an increase in requests for support from victims of crime as the focus of victim assistance shifts to a restorative model. The government will provide an extra $2 million per annum – subject to usual budgetary review – to meet these demands. 

The bill 

The bill establishes the Victims of Crime Assistance Tribunal which will replace the Crimes Compensation Tribunal. The new tribunal – which will be presided over by magistrates – will have powers to award the following financial assistance to victims of violent crime where the offence occurred in Victoria. 

Awards of assistance to primary victims 

A primary victim is a person who is injured or killed in Victoria by a criminal act of violence of another person. The definition also includes a person who is injured or killed while trying to arrest someone who has committed an act of violence, while trying to prevent the commission of an act of violence or while trying to aid or rescue a victim of an act of violence where the act of violence took place in Victoria. 

Primary victims who are injured will be eligible for assistance up to $60 000. This could include: 

counselling – other than that received through the victims counselling scheme described earlier; 

payment of medical expenses which have been or may be reasonably incurred as a result of the victim's injuries; and 

payment of other expenses which will assist the victim's recovery in exceptional circumstances. 

It may also include an award for loss of income up to $20 000 which may have been earned within two years of the crime. All awards should be consistent with the objective of assisting victims toward complete recovery. 

However, primary victims will no longer receive cash payments as compensation for pain and suffering as they do under the Criminal Injuries Compensation Act 1983. 

To allow this entitlement to continue is likely to result in a scheme that Victoria cannot afford. The Auditor-General's report referred to found that the value of awards made increased by 370 per cent between 1988-89 and 1993-94. 

The trend of escalating costs is not limited to Victoria. Payments by the New South Wales Victims Compensation Tribunal have risen 24 per cent from 1994-95 to 1995-96. 

Further, as mentioned earlier, it is not at all certain that the benefits victims of crime derive from monetary compensation for pain and suffering assist them in coming to terms with the offence or in seeking rehabilitation. Neither is it apparent that the current crimes compensation system in Victoria meets the real needs of legitimate victims of crime for assistance in recovering from their injuries. 

Awards of assistance to secondary victims 

A secondary victim is: 

a person who personally witnesses the act of violence by being present at the time the offence occurred; or 

a parent of a primary victim where the primary victim is a child and who, as a result, suffers injury. 

Secondary victims will be eligible for assistance for reasonable counselling and medical expenses and, in exceptional circumstances, for loss of earnings. A secondary victim may receive assistance up to $50 000. 

Secondary victims will no longer receive cash payments as compensation for pain and suffering. 

Awards of assistance to related victims 

Related victims are dependants and close family members of the deceased victim and people who had an intimate relationship with the deceased victim. 

A pool of up to $100 000 will be available to be divided between the related victims of a deceased primary victim. An individual related victim may receive up to $50 000. The assistance will cover counselling expenses, funeral expenses and other reasonable costs that may have been incurred as a result of the victim's death and loss of money which the primary victim would have provided to the related victim. The payment may also be made to acknowledge the distress caused by the death of the victim or, in the case of a child who is too young to appreciate the loss, the distress which is likely to occur. 

Limitations on awards 

The entitlements that have been described are subject to a number of limitations. The more important are described later in my speech. In considering making an award of assistance, the tribunal must have regard to a variety of factors including: 

whether the criminal act was reported to the police within a reasonable time; 

whether victims are prepared to assist the police or other agencies to arrest or prosecute alleged offenders; and 

the conduct and attitude of victims before, during or after the event giving rise to the claim or the character of the victim including any criminal convictions. 

An application for assistance must be made within two years of the criminal act which caused the injury or, in the case of related victims, two years after the victim's death. The tribunal will have a discretion to extend the limits. 

The tribunal may consider whether victims are entitled to pursue alternative sources of assistance – for example, Workcover or an employer provided compensation scheme – before making awards. 

A number of important reforms will support the new statutory entitlements. 

Recovery from the offender 

The bill will allow a criminal court to make a compensation order for pain and suffering where an offender is found guilty. This order does not form part of the sentence. 

The state will be given the right to pursue offenders or other relevant parties at common law for civil damages if victims agree to assign their rights. Victims will receive any money recovered which exceeds the assistance they receive under this bill. This could include compensation received by way of pain and suffering recovered through the civil procedure. 

Section 85 statement 

It is the intention of clauses 47, 48 and 63 to alter or vary section 85 of the Constitution Act 1975. I therefore make the following statement under section 85(5) of the Constitution Act 1975 for the reasons for altering or varying that section. 

Clause 47(5) limits the right of a creditor – other than legal practitioners, who are dealt with at clause 48 – to recover money from a person to whom the creditor has provided treatment or other services for which the tribunal orders payment. The creditor will not be able to recover more than the amount the tribunal determines is reasonable unless the creditor is a legal practitioner who has paid the full amount owing on behalf of a client. This limitation is necessary to protect applicants to the tribunal and the tribunal from paying unreasonable expenses. 

Clause 48 prevents legal practitioners recovering from applicants to the tribunal any costs other than those allowed by the tribunal. This limitation is necessary to enable the tribunal to control the legal costs it pays to legal practitioners acting for applicants to the tribunal. 

Clause 63 provides the same protections and immunities to members of the tribunal, legal practitioners and others appearing before the tribunal as they would receive if the tribunal was the Supreme Court of Victoria. It also provides the same protections and liabilities for persons summoned to attend or appear before the tribunal as if the tribunal was the Supreme Court of Victoria. The penalties provided by the Evidence Act 1958 also apply. These protections are required to enable the tribunal to function effectively. 

The government is committed to ensuring that an affordable, pro-active system of victim assistance exists in Victoria to restore victims, as far as is possible, to their positions before the crimes were committed. This bill is part of a scheme that is designed to achieve that aim. 

As the Victorian Community Council Against Violence has said, an integrated model of assistance to victims of crime will identify and provide the specific services suitable for a specific need. It will include processes and procedures which will monitor and assist victims towards complete rehabilitation and healing. This scheme is such a model. 

I commend the bill to the house. 

Debate adjourned on motion of Mr HULLS (Niddrie). 

Debate adjourned until Thursday, 14 November. 

